Report of the
Supreme Court
Ad Hoc Committee
on
Attorney Malpractice
Insurance

June 2017




TABLE OF CONTENTS

Introduction. .. . ..
Charge to the Ad Hoc Committee..................
Executive Summary. ... ..o e e e e a e e aaaaaan-

The New Jersey Requirement....... ... ... .o.....
The Oregon ExXperience. ... ... ... .o icaaaaaann
The American Bar Association Model Rule.........

Response of the New Jersey State Bar to
the Model Rule ... ... .. . oo . ...

Arguments Favoring a Requirement of Mandatory
Professional Liability Insurance............

Arguments Opposing a Mandatory Professional
Liability Insurance Requirement.............

Arguments Supporting and Opposing a Mandatory
Requirement Concerning Disclosure of a
Professional Liability Insurance Policy.....

Approaches By Some States ....... ... ... ... . .....
Surveys of New Jersey Attorneys.................
Analyses and Recommendations....................

(1) Whether a currently unmet need would be
satisfied by requiring all attorneys to

maintain a policy of professional liability
insurance at specified minimum policy limits

(a) Whether such a requirement would
unfairly burden small firms and solo
practitioners, who may have more

Page

14
17
25

36

39

50

60

76

117
129

131




difficulty than larger firms in finding
affordable coverage?

(2) Whether attorneys should be required to
report and disclose on the annual registration
statement the existence of a policy of
professional liability insurance?

(a) Whether such a reporting requirement
would unfairly burden small firms and
solo practitioners?

(b) If required, should that information
be made available to the public?

(c) IT required, should such reporting
include the disclosure of the amount of

Proposed Rule 1:21-1D

(3) Whether attorneys should be required to
disclose to their clients the existence of a
policy of professional liability insurance
at the i1nception of representation?

(a) Whether a disclosure requirement 1is
necessary, or serves any substantial
purpose without a corresponding mandate
to maintain Insurance?

(b) Whether such a disclosure requirement
would unfairly burden small firms and

Proposed Rule 1:21-1E
Ad Hoc Committee membership..... ... ... ... .... 167
Table of Appendices. ... ... ..o ia e 169




Introduction

Under New Jersey law, the judicial power of
government i1s vested in the Supreme Court of the State

of New Jersey. See N.J. Const. art. VI, 8 1, 1 1. The

Supreme Court has the authority to create the rules
that govern the administration, practice, and procedure
of all courts iIn our state. Id. at § 2, 1 3. The
Court also exercises plenary authority over the
regulation of the practice of law In New Jersey,
including authority over disciplinary grievances
against attorneys and business entities authorized to
practice law in the State. 1bid.; R. 1:20-1(a); Boston

Univ. v. Univ. of Med. & Dentistry of N.J., 176 N.J.

141, 144 (2003) In re Greenberg, 155 N.J. 138, 152

(1998); State v. Rush, 46 N.J. 399, 411 (1966).

In 1991, Chief Justice Robert N. Wilentz appointed
the New Jersey Ethics Commission, known as the Michels
Commission, and issued a mandate to "recommend those
changes needed to assure that New Jersey®"s ethics

system becomes as effective, as efficient, and as




responsive as possible." Report of the New Jersey

Ethics Commission, 133 N.J.L.J. 905 (March 15, 1993).

In 1ts report, the Michels Commission recommended that
“[a]jll attorneys engaged iIn the private practice of law
in New Jersey who do not carry professional malpractice
insurance should be required to disclose such non-
coverage to their clients.” lbid. (Supp. at 22). That
recommendation was rejected, without comment, by the

Supreme Court 1n 1ts Administrative Determinations

Relating to the 1993 Report, issued on July 14, 1994.

During i1ts 2006-2008 Rules Cycle, the New Jersey
Supreme Court Professional Responsibility Rules
Committee (PRRC) considered the issue of whether New
Jersey attorneys should be required to make disclosures
concerning the existence of professional liability
Insurance i1n accordance with the American Bar
Association (ABA) Model Court Rule on Insurance

Disclosure, see infra. pp. 20-30; see Appendix B. In

iIts report dated January 15, 2008, the PRRC concluded

that 1t was not in a position to make a recommendation




at that time and, with the permission of the Court,
reserved the matter for further consideration during

1ts 2008-2010 rules cycle.

The formation of the Ad Hoc Committee on Attorney
Malpractice Insurance i1s the result of a recommendation
contained In the PRRC’s December 16, 2009, 2008-2010
Rules Cycle Report. The PRRC outlined the ABA Model
Court Rule and considered the related issue of
compulsory professional liability insurance. It

ultimately concluded

that 1t Is necessary to have data from various
sources to accurately gauge the practical
implications — the potential benefits and
burdens — that realistically may flow from an
insurance disclosure requirement or a mandate
to maintain insurance coverage. The Committee
recommends that the Court appoint a special
commission (perhaps an “Ad Hoc Committee on
Lawyers” Professional Liability Insurance™),
which may include representatives from the Bar,
the lawyers” professional liability insurance
industry, and other affected groups, to
carefully study the i1ssues.

The Ad Hoc Committee on Attorney Malpractice

Insurance was formed iIn February 2014. Over the past




three years, 1t has held regular meetings, conferred
with authorities, and analyzed information obtained
through surveys of New Jersey attorneys. This report
constitutes the final findings and recommendations of
the Ad Hoc Committee on matters with which it was

charged.




Charge to The Ad Hoc Committee

As set forth 1n our respective letters of
appointment, the Supreme Court, “[1]n an effort to
determine whether New Jersey should implement an
insurance disclosure requirement in accordance with the
ABA Model Court Rule, as well as whether professional

liability insurance should be mandatory,” requested the

Ad Hoc Committee address the following matters, “as

well as any and all related issues that may arise 1iIn

the course of i1ts discussions:”

(1) Should disclosure of professional
liability insurance be required? If so, should
disclosure be required only on the annual
registration statement or also to clients at the
inception of representation?

(2) Should disclosure of the existence of
insurance to clients also include disclosure of the
amount of iInsurance?

(3) Would a disclosure requirement unfairly
burden small firms and solo practitioners?

(4) Is a disclosure requirement necessary, oOr
does 1t serve any substantial purpose, without a
corresponding mandate to maintain Insurance?

(5) Would a currently unmet need be satisfied
by mandatory professional liability insurance?

(6) Would mandatory insurance unfairly burden
small firms and solo practitioners, who may have
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more difficulty than larger firms finding
affordable coverage?

(7) 1T i1t is determined that mandatory
insurance i1s justified, what should be the required
minimum policy limits and the terms of coverage?




Executive Summary

The Ad Hoc Committee’s findings and recommendations
In response to the Supreme Court’s charge are
summarized In this Executive Summary and discussed at

length 1n the body of the Committee’s Report.?
A. Mandatory Insurance

For the reasons set forth infra., at pages 131-136,
the Ad Hoc Committee concludes that professional
liability insurance should not be mandatory for New
Jersey attorneys. The Committee determined that a rule
requiring mandatory professional liability insurance
would be unworkable in the New Jersey marketplace and
would not satisfy a current and plain unmet need. The

Ad Hoc Committee has also concluded that a mandate

1 The Ad Hoc Committee’s research and analysis was extensive.
The Committee as a whole met 8 times from April 2014 to November
2016. In addition, members of the professional liability
insurance industry attended meetings and provided valuable
insight as associate members. Additionally, the Ad Hoc
Committee created a Survey Subcommittee to supplement data and
information available to the Committee, a Mandatory lnsurance
Subcommittee to examine the feasibility of requiring coverage,
and a Reporting and Disclosure Subcommittee to consider whether
reporting and/or disclosure requirements should be implemented.
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requiring all attorneys engaged in the private practice
of law to carry professional liability insurance would
be unfairly punitive to small firms, solo
practitioners, and to those attorneys engaged in the

part-time practice of law.
B. Reporting and Disclosure

1. To the Court

The Ad Hoc Committee recommends that the Court
require reporting and disclosure to the Court as to the
existence of professional liability insurance. Thus,
1T the Court concludes that a mandatory insurance
requirement should not be imposed, i1t would appear
fully appropriate that those members of the public who
seek the services of a licensed attorney have the right
to access information as to whether that attorney is
insured. The easiest and most efficient manner of
requiring that all attorneys who have obtained a policy
of professional liability iInsurance report that fact

would be to impose a similar reporting requirement to




that which i1s already contained in Rules 1:21-1A, -1B,
and 1C. To that end, the Ad Hoc Committee recommends
the Court consider adopting the proposed Rule set forth
in full infra., at pages 138-139. The Rule would
require attorneys to file or cause an iInsurer to file a
certificate of Insurance setting forth basic policy
information and any amendments, renewals or

terminations.

The Ad Hoc Committee also concludes that the
information required by such a Rule, including the
limits of such insurance, should be accessible to the
public In the same manner that the information required
by existing Court Rules 1:21-1A, -1B and -1C is

currently publicly available.

2. To Clients

The Ad Hoc Committee i1s persuaded that the
arguments favoring a system of mandatory disclosure by
an uninsured attorney to a prospective client,

discussed infra., at pages 62-69, significantly




outweigh the arguments against such a system,
discussed, iInfra., at pages 69-75.2 See discussion and

analysis, infra., at pages 139-144.

The Committee believes that the need for
transparency is evident in a system that does not
require attorneys engaged In the private practice of
law to obtain and maintain a policy of professional
liability insurance.® The Committee found, however,
that not having a professional liability policy in
place does not, of i1tself, speak to an attorney’s

ability, experience or competence.

Accordingly, the Ad Hoc Committee recommends the
Court consider adoption of the proposed Rule of Court,

proposed Rule 1:21-1E, as well as the proposed model

2 We note, however, that the ABA Model Court Rule on Insurance
Disclosure simply requires each attorney engaged in the private
practice of law to “report” to the Supreme Court, on an annual
basis, whether the attorney is covered by a policy of
professional liability insurance, with the reported information
publicly available.

3 Rules 1:2-1A through -1C, although they literally require the
described entities and not individual attorneys to obtain and
maintain a professional liability insurance policy, do as a
practical matter insure the individual attorneys by virtue of
the definition of “Insured” in most if not all approved
policies.
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form of disclosure as an Appendix to the Rule, set

forth infra., at pages 144-147.

C. The Consequences of an Attorney’s Failure to
Comply with the Proposed Disclosure
Requirements

The Committee’s recommendations as to mandatory
insurance and disclosure reflect the Committee’s
considered conclusions, with one exception. The sole
exception concerns the consequences of a failure to
comply with the disclosure requirement and whether the
proposed Rules should address those consequences. As

to proposed disclosure Rule 1:21-1E, there are two

alternative versions that were discussed. The
difference is the inclusion, or exclusion, of R. 1:21-

1E(c), which reads:

“(c) Nothing In this Rule shall be construed as
creating a standard for civil liability, or the
basis for a malpractice claim.”

The proposed language arose from a minority view of
the Committee that a disclosure requirement, i1f not

premature, was unwarranted.
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The Committee recognizes that there are valid
arguments to support each version of proposed R. 1:21-
1E. In fact, the Committee was fairly evenly split on
which version to recommend and consequently offers, for
the Court’s consideration, the following arguments both
supporting and opposing the inclusion of a subsection
(c) to the proposed rule (“Nothing in this Rule shall
be construed as creating a standard for civil

liability, or the basis for a malpractice claim.”).

1. The Language of Proposed Subsection (c) Should
Not Be Included.

The language of proposed subsection (c) should not
be 1ncluded primarily because the consequences of a
failure to comply with the i1nsurance disclosure
requirement of R. 1:21-1E should not be dictated by the
rule 1tself. In order to maintain consistency with
existing New Jersey Court Rules, the American Bar
Association Model Court Rule on Insurance Disclosure
and insurance disclosure rules enacted in other
jurisdictions, the proposed rule should leave the

ultimate determination of whether failure to abide by

12




the disclosure rule can create a standard for civil
liability or the basis for a malpractice claim to the
courts, to be developed through common law In the
ordinary course. See discussion, infra., at pages 158-

166.

2. The Language of Proposed Subsection (c) Should
Be Included.

This view reflected the absence of evidence linking
uncompensated victims of attorney malpractice to
uninsured lawyers. This view also reflected several
concerns of the minority. One was a concern that some
members of the Bar iIntended to use a disclosure rule as
a basis for a new cause of action against insured and
uninsured attorneys based on questions of sufficiency
of disclosure. There was also a significant concern
that such a requirement would have a disproportionate
adverse 1mpact on small scale practitioners and
minority attorneys largely serving the consumer public.

See discussion, infra., at pages 148-158.
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The New Jersey Requirement

Although New Jersey attorneys practicing as
individuals or in general partnerships are not required
to maintain professional liability insurance, since
December 1969, law firms organized as professional
corporations are required by Court rule to maintain
such 1nsurance for the attorneys they employ. Since
January 1997, limited liability companies and limited
liability partnerships are also required to carry
professional liability insurance. Specifically,

pursuant to Rules 1:21-1A, -1B and -1C, those entities

shall obtain and maintain In good standing one
or more policies of lawyers’” professional
liability insurance which shall insure [the
entity] against liability imposed upon it for
damages resulting from any claim made against
[the entity] by its clients arising out of the
performance of professional services by
attorneys employed by [the entity] in their
capacity as attorneys. The i1nsurance shall be
in an amount of at least $100,000 multiplied by
the number of attorneys employed by [the
entity], provided that the maximum coverage
shall not be required to exceed $5,000,000 for
each claim, and further provided that the
deductible portion of such insurance shall not
exceed $10,000 multiplied by the number of
attorneys employed by [the entity], or

14




$500,000, whichever is less. [The entity] may
enter into an indemnity agreement with its
insurer for losses i1n excess of the amount of
the permitted deductible, provided that the
insurer remains liable to pay all judgments
against [the entity] up to the policy limits
regardless whether [the entity] indemnifies the
Insurer as required under the Indemnity
agreement.

[See R. 1:21-1A(a)(3) (professional

corporations; R. 1:21-1B(a)(4) (limited

liability companies); R. 1:21-1C(a)(3) (limited

liability partnerships).]

Furthermore, within 30 days after each of the
aforesaid entities files 1ts required certificate of
incorporation (or certificate of formation, in the case
of a limited liability company or a limited liability
partnership) with the Secretary of State, the entity
shall file with the Clerk of the Supreme Court a
certificate of insurance, i1ssued by the iInsurer,
setting forth the name and address of the insurance

company writing the required insurance policies and the

policy number and policy limits. Ibid.

Thus, to i1terate, although New Jersey mandates

malpractice insurance for those attorneys who practice

15




as designated entities, attorneys who practice as
individuals or general partnerships are not required to
carry professional liability insurance. Moreover, the
current Rules do not require that any New Jersey lawyer
or law firm, however organized, inform their clients
whether they carry professional liability insurance or,
1T they choose to disclose, any of the terms of such

INnsurance.
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The Oregon Experience

Currently, Oregon i1s the only state that requires
its licensed attorneys engaged In the private practice
of Oregon law to maintain professional liability
insurance. The Oregon State Bar Board of Governors
created the “Professional Liability Fund” (PLF) i1n 1977
pursuant to an enabling statute, and with approval of
the Bar’s membership.4 The PLF began operating on July
1, 1978, and has been the mandatory provider of primary
legal malpractice iInsurance coverage for Oregon lawyers

since that date.

A description of the Oregon system of mandatory
professional liability insurance for lawyers is

contained on the PLF’s website® and reads, as follows:

The PLF provides coverage of $300,000 per
claim/$300,000 aggregate to every attorney
engaged 1n the private practice of law in
Oregon. This coverage includes defense costs
and, iIn addition, there is a $50,000 claims

4 Oregon’s Bar i1s unified, and thus the PLF can provide coverage
for all attorneys licensed to practice in the state.

5 The website, found at http://www.osbplf.org, can be accessed by
using the word *“guest” for both the attorney identification
number and attorney name.

17



http://www.osbplf.org/

expense allowance. In 2016 the basic assessment
for this coverage is $3,500 for each attorney;
the assessment has remained the same for five
consecutive years.

The PLF"s philosophy 1s that a program of
this type must be mandatory for all lawyers in
private practice in the state, as purely
voluntary participation could result iIn adverse
selection and a concentration of only the "bad"
risks, leading to financial instability. Over
time, the cost of coverage provided by the PLF
has proved to be less than the cost of
comparable commercial coverage.

Of the roughly 12,350 active members of
the Oregon State Bar who live i1n Oregon,
approximately 7,700 are in private practice and
participate in the PLF. The remaining Bar
members claim exemption from the PLF as
corporate counsel, government lawyers, law
professors, etc. These numbers fluctuate
slightly throughout the year.

The coverage provided by the PLF 1s on a
"claims made'™ rather than an '‘occurrence"
basis. The PLF also provides automatic extended
reporting or "tail" coverage at no cost to
attorneys who discontinue practicing law in
Oregon.

The PLF has enjoyed support from the
membership and very good success with the
handling of i1ts claims. Based on recent data,
roughly 67% of claim files are closed without
payment of any settlement or judgment, while
33% involve some payment to a claimant. The
average claim payment (including claims for
which no payment was made) i1s approximately
$9,600. Roughly 40% of claim files are closed
without payment of any claims expense, while
60% involve some claims expense. The average

18




claims expense paid on a claim (including
claims with no claims expense) i1s approximately
$11,400.

In order to keep malpractice claims as low
as possible, the PLF offers an extensive array
of loss prevention programs including (1) legal
education seminars, publications, and practice
aids that alert lawyers to malpractice traps,
(2) a practice management advisor program that
helps lawyers improve office systems and
procedures, and (3) a personal assistance
program that helps lawyers practice more
effectively (Oregon Attorney Assistance
Program).

[www.osbplf.org/about-plf/overview.html
(emphasis added).]

There 1s a wealth of additional iInformation on

the PLF website concerning its operational
experience. Significantly, the PLF is a stand-
alone entity governed by a board of directors. The
PLF has a large staff of non-public employees, and
iIs directly accountable to the Oregon Supreme
Court. No commercial insurer is involved because
the PLF operates as a trust fund. The Oregon
program was explained in one legal ethics journal

as follows:

The bar®s reasoning i1s as follows:

19




(a) there was no profit factor;

(b) advertising commissions would be
eliminated;

(c) accumulation of reserves In anticipation of
unasserted claims was not necessary;

(d) broad participation spread the risk and
reduced the cost; and

(e) the PLF would utilize a detailed record-
keeping system to determine vulnerable areas of
professional liabilities so as to minimize
future problems.

The Oregon experiment demonstrates yet
another advantage to mandatory malpractice
insurance -- loss prevention assistance for
attorneys. A mandatory fund system facilitates
the collection of information that assists 1In
loss prevention. The fund could also i1nvest
money and administrative resources In running
programs and distributing information to
lawyers participating In the mandatory program.

[Cunitz, Nicole A., “Mandatory Malpractice
Insurance For Lawyers: Is There A Possibility
Of Public Protection Without Compulsion?,” 8
Georgetown Journal of Legal Ethics 637 (Spring
1995) (footnote citations omitted); see
Appendix I.]

The Oregon PLF issues an annual report, copies of

which are contained on the PLF’s website for the years

2000 through 2016.% It i1s notable, as mentioned, that

¢A copy of its 2016 Report is included as an appendix to this
Report. See Appendix O.
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the PLF also provides lawyers with a variety of loss-
prevention programs (much like the New Jersey Institute
for Continuing Legal Education does, at a cost, In Its
CLE program), as well as attorney advisors geared
toward teaching lawyers how to practice law effectively

and “malpractice free.”

Ira Zarov, then CEO of the PLF,’ made a
presentation, via teleconference, to the Ad Hoc
Committee concerning the formation and operation of the
Oregon system, and answered numerous questions by
Committee members. A copy of that video presentation
I1s contained in the Appendix to this report. See

Appendix Y.

Reviewing Oregon’s approach, the Ad Hoc Committee
concluded that significant differences between Oregon
and New Jersey, would make a similar program here more
challenging and perhaps impractical. For iInstance, In

addition to being a unified Bar, Oregon’s only has

7 After 14 years as CEO of the PLF, Mr. Zarov retired on December
31, 2014, replaced by Carol J. Bernick.
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12,350 active members, of whom 7,700 are engaged iIn the
private practice of law. Recent numbers available from
the Administrative Office of the Courts reflect almost
100,000 licensed attorneys In New Jersey, 37,000 of

whom are engaged in the private practice of law.

Additionally, committee members expressed concern
as to whether Oregon’s 2014 basic coverage assessment
of $3,500 per attorney would be realistic In the New
Jersey marketplace. For example, tail coverage, when
available, generally is provided at 2% times the cost
of the premium, as opposed to the free tail coverage
offered by the PLF. No data was available as to
whether Oregon’s limits and surplus to support those
limits were sufficient to meet the level of New Jersey
claims. Additionally, no comparisons were made with

respect to the impact of fee shifting under Saffer v.

Willoughby, 143 N.J. 256 (1996), and liability exposure

to third parties.

The PLF noted that the average claim payment for

2014 was $9,500. Sixty percent of the claims involved

22




some claim expense. Where a claim was paid, the
average expense was approximately $11,000. Again,
there were no comparison numbers to see whether these
were consistent with what is occurring In New Jersey.
However, the insurance industry representatives on the
Ad Hoc Committee expressed concern that New Jersey 1Is a

significantly costlier market.

Moreover, the Oregon limits include defense costs,
with an additional $50,000 claim expense allowance.
Accordingly, it appears that defense costs erode the
limits. Conversely, the New Jersey Department of
Banking and Insurance imposes significant limitations

in that regard.

With respect to the PLF’s comparison with the
commercial marketplace, i1t cited that the accumulation
of reserves 1In anticipation of unasserted claims was
unnecessary. No evaluation was performed as to why,
nor as to the related financial instability that may be

imposed by such claims.
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Finally, the Oregon system required legislative
enactment of an implementing statute, and the creation
of yet another layer of bureaucracy to administer such
a program, rendering creation of a similar system iIn

New Jersey unlikely.
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The American Bar Association Model Rule

In 2003, the American Bar Association (ABA) charged
1ts Standing Committee on Client Protection with
consideration of whether attorneys should be required
to disclose the existence of professional liability
Insurance coverage and, 1f so, the form of that
disclosure. The Committee issued a report In August
2004, recommending that the ABA adopt a Model Court

Rule on Insurance Disclosure, which

would reduce potential public harm by giving
consumers of legal services an opportunity to
decline to hire a lawyer who does not maintain
professional liability insurance. Under this
Model Court Rule, a lawyer would inform the
highest court in the jurisdiction, or
designated entity, whether insurance 1is
maintained. The court would make this
information available to the public. During
the reporting year, 1t the policy is terminated
or modified, the lawyer would be required to
inform the court. The ultimate decision
whether or not to maintain professional
liability insurance remains with lawyers.

Not without opposition, the Model Court Rule on

Insurance Disclosure was adopted by a majority vote of

25




the ABA House of Delegates in August 2004. It

provides:

RULE - INSURANCE DISCLOSURE

A. Each lawyer admitted to the active
practice of law shall certify to the [highest
court of the jurisdiction] on or before
[December 31 of each year]: 1) whether the
lawyer 1s engaged In the private practice of
law; 2) 1f engaged in the private practice of
law, whether the lawyer is currently covered by
professional liability insurance; 3) whether
the lawyer iIntends to maintain insurance during
the period of time the lawyer iIs engaged in the
private practice of law; and 4) whether the
lawyer 1s exempt from the provisions of this
Rule because the lawyer is engaged in the
practice of law as a full-time government
lawyer or is counsel employed by an
organizational client and does not represent
clients outside that capacity. Each lawyer
admitted to the active practice of law in this
jurisdiction who reports being covered by
professional liability insurance shall notify
[the highest court In the jurisdiction] 1iIn
writing within 30 days i1f the insurance policy
providing coverage lapses, 1s no longer 1in
effect or terminates for any reason.

B. The foregoing shall be certified by each
lawyer admitted to the active practice of law
In this jurisdiction In such form as may be
prescribed by the [highest court of the
jurisdiction]. The information submitted
pursuant to this Rule will be made available to
the public by such means as may be designated
by the [highest court of the jurisdiction].
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C. Any lawyer admitted to the active practice
of law who fails to comply with this Rule iIn a
timely fashion, as defined by the [highest
court in the jurisdiction], may be suspended
from the practice of law until such time as the
lawyer complies. Supplying false information in
response to this Rule shall subject the lawyer
to appropriate disciplinary action.

[See Appendix B.]
It 1s clear from a reading of the August 2004

report and subsequent adoption of the Model Rule that
the ABA had rejected the concept of a requirement of
mandatory legal malpractice insurance, as well as any
requirement that a lawyer disclose directly to clients
whether insurance iIs maintained, opting rather for the
annual reporting requirement embodied in the Model
Rule. It can certainly be called the “most lawyer-
friendly” version of a mandatory disclosure rule, as it
only mandates disclosure as to whether an attorney has
malpractice insurance or not, and only disclosure of
the attorney response to that requirement is made
available to the public. The Model Rule is silent as
to the best way to transmit that information to the

public.
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Additionally, the Model Rule i1s a court rule, not a
disciplinary rule, the penalty for non-compliance being
suspension from the practice of law until the attorney
provides the information. See Watters, Jeffrey D.,
“What They Don”’t Know Can Hurt Them: Why Clients Should
Know If Their Attorney Does Not Carry Malpractice

Insurance,” 62 Baylor Law Review, 245, 255 (Winter

2010). See Appendix J. In its report, the Standing
Committee explained 1ts recommendation, in part, as

follows:

The Model Court Rule 1s a balanced
standard that allows potential clients to
obtain relevant information about a lawyer i1f
they Initiate an inquiry, while placing a
modest annual reporting requirement on lawyers.

Lawyers i1n the United States, except In
Oregon, are not required to maintain
professional liability insurance. While
clients have the right to hire lawyers who do
not maintain professional liability iInsurance,
those who do so will likely have no avenue of
financial redress i1t the lawyer commits an act
of negligence. Lawyer disciplinary proceedings
primarily offer prospective protection to the
public. They either remove lawyers from
practice or seek to change the lawyers® future
conduct. Protection of clients already harmed
i1s minimal. While lawyer-respondents are
sometimes ordered to pay restitution in
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disciplinary cases, In many jurisdictions the
failure of lawyers to make restitution ordered
in disciplinary proceedings will not bar
subsequent readmission to practice. Clients can
also seek restitution from client protection
funds when dishonest conduct i1s i1nvolved.
Client protection funds are an innovation of
the legal profession unmatched by any other
profession. Unfortunately, the ability of
client protection funds to compensate clients
iIs limited. Restitution i1s generally available
only when a lawyer has misappropriated client
funds. Legal malpractice claims are the only
manner by which clients can seek redress for
acts of negligence. Prospective clients should
have the right to decide whether they want to
hire lawyers who do not maintain liability
insurance. The Model Court Rule offers the
prospective client the ability to make an
informed decision.

Malpractice insurance iIs not a panacea for
injuries caused by lawyer negligence.
Nevertheless, whether a lawyer maintains
professional liability insurance is a material
fact that potential clients should have a right
to know In retaining counsel. Professional
liability insurance does ensure that a client
may find financial redress against the
principal negligent party, their lawyer. The
proposed Model Court Rule provides the public
with access to relevant information; i1t does
not mandate that lawyers maintain malpractice
insurance. The Model Court Rule Incorporates a
provision requiring an entity designated by the
highest court to make the reported information
available to the public. The information would
presumably be available by telephone, or
preferably, by Internet access.
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The bar or the lawyer regulatory agency
should also inform the public of the limits on
the usefulness of this information, e.g., that
most policies are “claims made” policies and
that policies generally do not cover dishonesty
or other intentional acts. Given the nature of
claims-made coverage, i1t Is possible that the
insurance policy a lawyer has In place at the
time when a prospective client i1s likely to
inquire about it, may have lapsed at the time a
claim for legal malpractice iIs made. Most
lawyers will probably purchase “tail” coverage
to protect themselves from this situation but
the public should be made aware of the unique
nature of professional liability insurance. The
Committee was advised that the experience iIn
Alaska has been that most lawyers who have
malpractice insurance today will most likely
have 1t 1In the future and that, therefore, the
value of making the information available to
the public outweighed its potential to be
misleading by the fact that the policy had
lapsed by the time a claim was made.

The Committee recommends that each
jurisdiction adopting the Model Court Rule
decide i1f i1t wants to include, In 1ts version
of the Rule, minimum limits of professional
liability coverage. . . .

[See Appendix C.]
A minority opinion of the ABA Standing Committee on

Lawyers” Professional Liability issued the following

“Statement i1n Opposition” to adoption of the ABA Model

Rule on Insurance Disclosure, contending:
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1. The proposed Rules does not assist the
public 1n making a fully informed decision
about hiring a lawyer, because i1t does not
educate the public about the fundamental
difference between professional liability
insurance (claims-made policies) and the types
of i1nsurance policies with which most consumers
are familiar (occurrence-based);

2. Without sufficient context and education,
promoting the concept that a lawyer’s insurance
protects the client (rather than the lawyer)
will lead to a false sense of security for the
potential client;

3. The proposed Rule creates a substantial
risk for increased miscommunication between
lawyers and their clients, and may foster
misunderstandings between the practicing bar
and the public.

[See Appendix D.]

In sum, 1If adopted, the recommended ABA Model Rule
on Insurance Disclosure i1s applicable to all licensed

attorneys and contains the following components:

1. An annual attorney certification i1s completed

by all attorneys licensed to practice law as to:

a. Whether the attorney i1s engaged in the
private practice of law;

b. If so, whether the attorney is currently
covered by professional liability iInsurance;
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c. Whether the attorney intended to maintain such
coverage while engaged in the private practice
of law; and

d. Whether the attorney i1s exempt because
he or she i1s a full-time government
attorney who does not otherwise represent
clients;

2. The attorney engaged in the private
practice of law must notify the reporting agency in
writing within 30 days if that coverage lapses or

terminates for any reason;

3. The Court prescribes the form of the

required certification;

4. Information disclosed pursuant to these
requirements shall be made available to the public

by such means designated by the Court;

5. Any attorney who fails to file a complete
required disclosure certification is subject to
suspension from the practice of law until

complrance with the Rule; and
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6. Any attorney supplying false information

on the required certification shall be subject to

appropriate disciplinary action.

Additionally, although not specifically set forth
in the Model Rule, the ABA Standing Committee on Client
Protection recommends that each jurisdiction adopting
the Model Court Rule consider whether minimum liability
limits should be included. As will be seen during our
review of each state addressing the issue of disclosure
and the ABA Model Court Rule, there have been several

variations of the Model Rule adopted.

On 1ts website, the ABA monitors state
implementation of 1ts Model Court Rule on Insurance
Disclosure, and provides a state-by-state chart
concerning each state’s position. As of August 9,
2011, twenty-four states required some level of
disclosure, five states were considering adopting a
disclosure rule, five states had opted against adopting
a rule, and only one state required attorneys to
maintain professional liability insurance.”
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The following states require disclosure of

insurance by the lawyer directly to the client:

Alaska
California
New Hampshire
New Mexico
Ohio
Pennsylvania
South Dakota

The following states require lawyers to disclose
the existence of iInsurance on some form of an annual

registration statement:

Arizona
Colorado
Delaware
Hawai i

Idaho
I1linois
Kansas
Massachusetts
Michigan
Minnesota

Nebraska
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Nevada

North Dakota
Rhode Island
Virginia
Washington
West Virginia

Arkansas, Connecticut, Florida, Kentucky and Texas
decided not to adopt the ABA Model Court Rule, and
North Carolina withdrew i1ts rule, which had been
patterned after the ABA Model Court Rule. As of
February 10, 2016, Maine, New York, South Carolina,
Utah, and Vermont were considering adoption of the ABA
Model Court Rule. Now, New Jersey has joined the
debate. A copy of the Table maintained on the ABA
website entitled “State Implementation of ABA Model
Rule on Insurance Disclosure,” as of February 10, 2016,

iIs contained in this report as Appendix F.
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REPONSE OF THE NEW JERSEY STATE BAR
ASSOCIATION TO THE MODEL RULE

Notably, In response to a request to all state bar
association, the New Jersey State Bar Association
(NJSBA), 1n 2004, addressed the issue of whether the
ABA House of Delegates should adopt the ABA Model Rule.®
In a February 26, 2004 letter to John Holtaway, Esq.,
counsel to the ABA Standing Committee on Client
Protection, Harold L. Rubenstein, the NJSBA’s then-
Executive Director, reported that the NJSBA Board of
Trustees had reviewed the ABA Model Rule, “and had
concluded that [it] would iImpose cumbersome and
unnecessary requirements on lawyers[,]” and that the

NJSBA “woulld oppose the rule 1f i1t reache[d] the House

8 Prior to adoption of the Model Court Rule, the ABA Standing
Committee on Client Protection, the ABA Standing Committee on
Professional Discipline, the ABA Section of Family Law, the
National Association of Bar Counsel, and state bar associations
of New Mexico, Virginia, Washington, and Illinois issued a
“Talking Points” document concerning the ABA Model Court Rule on
Insurance Disclosure, dated July 30, 2004, which attempted to
address some of the concerns expressed regarding adoption of
that Model Court Rule. See Appendix C.
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of Delegates.” More specifically, Mr. Rubenstein

explained the position of the NJSBA, as follows:

The best way a potential client can find
out whether a lawyer has professional liability
Insurance i1s to ask about 1t. We would rather
have clients make such i1nquiries, rather than
require lawyers to report this information on
an annual registration statement. Insurance
coverage may be the last thing a potential
client thinks about. However, a client Is more
likely to ask a lawyer about it, and is
unlikely to either know, or to make an effort,
to call a central court office to obtain this
information. Therefore, we question the
central rationale behind the proposed rule.

Further, we question what a state supreme
court may be expected to do with this
information. We are concerned that the
collection of such information will open the
door to consideration of a requirement that all
lawyers obtain professional liability
INnsurance.

The Model Rule would require a lawyer to
report a substantial amount of information, and
threatens disciplinary action for failure to
comply. A lawyer with insurance would have to
certify a range of coverage, and whether there
[are] any unsatisfied judgments against the
lawyer, “or any firm or professional
corporation in which the lawyer has practiced
. . . arising out of the performance of legal

services by the lawyer. . . . Thus, the rule
would EImpose a significant reporting burden.

The NJSBA i1s aware of no public outcry for
this rule, nor have we any indication that our
highest court has any iInterest 1In addressing
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this subject. As you are well aware, the bar
iIs already subject to extensive regulation and
disciplinary oversight. It appears to the
NJSBA that the Model Rule would be an

unnecessary burden to the bar, and would add
little 1n the way of consumer protection.

[See Appendix E.]
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Arguments Favoring a Requirement of Mandatory
Professional Liability Insurance

In January 2010, and again in January 2014, Bennett
Wasserman, Esq., who would be appointed to membership
of this Ad Hoc Committee, authored two articles that
appeared i1n the New Jersey Law Journal, calling upon
either the Supreme Court or the Legislature by statute
to extend the mandatory malpractice insurance coverage
applicable to entity law firms to all lawyers who
practice law in New Jersey.® See Appendices Q and R.
The New Jersey Law Journal’s Editorial Board “endorsed
the call for mandatory insurance coverage for all
practicing lawyers” and “urge[d] the Court to adopt a

rule requiring such coverage.® See Appendix S.

Proponents of mandatory legal malpractice insurance
generally present the following arguments to support

theilr position:

° See Wasserman, “Mandatory Legal Malpractice Insurance: The Time
Has Come,” New Jersey Law Journal, January 14, 2010; and
Wasserman, “All Clients Deserve Protection From Professional
Negligence: A Call for Universal Legal Malpractice Insurance in
New Jersey,” New Jersey Law Journal, January 20, 2014.

0 New Jersey Law Journal, January 31, 2014, “Mandatory Insurance
for Lawyers.”
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1. Mandatory Insurance Protects Clients as Well as

Attorneys — The most pervasive argument in support of

mandatory malpractice insurance i1s that i1t would
advance New Jersey’s interest in protecting the public
from attorney negligence. Specifically, clients are at
risk when attorneys practice law without professional
liability insurance, as many attorneys may not have
sufficient assets to compensate clients in the event of
legal malpractice. Indeed, attorneys who handle
plaintiffs” malpractice claims do not normally handle
legal malpractice cases unless the defendant attorney

or firm 1S iInsured.

Requiring attorneys to carry malpractice insurance
as a condition precedent to exercising their license to
practice law 1s within the state’s police power and i1ts
duty to protect the general welfare of 1ts citizens.
Economic loss i1s the primary harm in legal malpractice,
and mandatory insurance protects potentially
uncompensated victims of an attorney’s negligent

conduct. Ethical rules and client security funds do
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not address compensation for harm caused by legal
malpractice and are thereby not a sufficient deterrent
to the commission of negligent conduct. Moreover, it
Is argued that attorneys have a professional
responsibility and duty to ensure that their clients’
interests are placed ahead of their own, and are
compensated should they be negligent iIn the performance
of their legal services, particularly because an
attorney is required to exercise the skill and
knowledge normally possessed by members of that
profession in good standing in similar communities.

See Restatement(Second)of Torts, 8 299A. Also, the

sense of the Ad Hoc Committee members, based on
collective experience, i1s that most clients, eilther
believe that professional liability insurance already
Is mandated and would be surprised to learn that i1t is
not, or do not consider the existence of i1nsurance when

retaining an attorney.

In addition to protecting clients, requiring

malpractice i1nsurance as a condition precedent to
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engaging in the private practice of law also protects
attorneys and their dependents. Attorneys engaged in
private practice without such insurance risk financial

disaster from even a minor inadvertence.

Finally, our Supreme Court has, by Court Rule,
already endorsed professional liability insurance
coverage for attorneys by requiring professional
service corporations, limited liability companies and
limited liability partnerships engaged in the practice
of law to provide specified minimum amounts of coverage
and deductibles to insure against claims by clients for
damages arising out of the performance of professional
services by attorneys employed by the entity.
Therefore, proponents of mandatory professional
liability insurance contend that there Is no equitable

basis for not requiring such coverage by all attorneys.

2. Mandatory Insurance Might Reduce Escalating

Insurance Rates — Proponents assert that 1f mandatory

Insurance requirements were adopted, there would be

greater stability in the insurance market, less
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restrictive coverage, and greater availability of
coverage. Moreover, they contend that a mandatory
program would be less expensive due to the elimination
of brokerage commissions, marketing costs, taxes,
regulatory fees, and required contributions to state
guaranty funds. As with the Oregon experience, lawyers
would be able to pay a relatively small premium through
state bar assessments for potentially large losses from
a malpractice claim, enabling the insurer to spread the
risk of loss among all of i1ts policy holders.
Additionally, law Ffirms could obtain umbrella or excess

coverage for losses beyond the base required coverage.

3. Mandatory Insurance Might Equalize Attorneys’

Vulnerability to Claims — This argument asserts that

attorneys now carrying professional liability Insurance
are the ones being sued because plaintiffs’® attorneys
are less likely to file claims against uninsured
lawyers. This phenomenon, therefore, unfairly
penalizes the lawyer who does carry insurance. It has,

however, been pointed out by one commentator that
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“Ie]qual vulnerability is troubling . . . since clients
might learn of their attorney’s coverage and be tempted
to raise frivolous malpractice claims.” Cunitz,
“Mandatory Malpractice Insurance For Lawyers: Is There
A Possibility OF Public Protection Without Compulsion?”

8 Georgetown Journal of Legal Ethics 637 (Spring 1995);

See Appendix 1.

4. Attorneys Are In a Better Position to lnsure

Against Loss — This argument asserts that an Insurance

requirement i1s the more efficient method of protecting
the public against harm because Insurance markets
provide attorneys with products specifically tailored
to compensate their clients against losses due to
negligent legal conduct. No similar Insurance products
are generally available to clients to protect them from

loss due to attorneys” malpractice.

5. Oregon — Proponents of mandatory coverage argue
that the compulsory malpractice program in Oregon has
operated successfully and efficiently for some 35

years, as demonstrated by the annual reports issued by
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iIts PLF. Coverage rates are based on actual claims

experience, not on the size of the firm or the area of
practice, and the PLF has built up a substantial fund.
The reasoning of the Oregon Bar iIn creating the PLF in

1978 was:

(a) there was no profit factor;

(b) advertising commissions would be
eliminated;

(c) accumulation of reserves i1In anticipation
of unasserted claims was not necessary;

(d) broad participation spread the risk and
reduced the cost; and

(e) the PLF would utilize a detailed record-
keeping system to determine vulnerable
areas of professional liabilities so as to
minimize future problems.

The Oregon experiment demonstrates yet
another advantage to mandatory malpractice
insurance -- loss prevention assistance for
attorneys. A mandatory fund system facilitates
the collection of information that assists in
loss prevention. The fund could also invest
money and administrative resources In running
programs and distributing information to
lawyers participating in the mandatory program.

[Cunitz, supra, at 645; see Appendix 1.]

6. Mandatory Insurance Might Improve the Image of the

Legal Profession — The argument here i1s that i1t every
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attorney is insured, the public will alter i1ts
perception of the legal profession once iInformed that
attorneys cannot completely evade the consequences of
their mistakes. Moreover, adoption of a mandatory
Insurance program makes certain that the public will be
compensated for attorney malpractice, and demonstrates
that attorneys are sincerely interested in the welfare
of their clients and the public. The counter to this
argument, of course, iIs that mandatory insurance
coverage will draw further public attention to the
problem of legal malpractice, potentially stimulating
additional negative commentary concerning the legal

profession.

7. Attorneys in Many Other Western Civilization

Countries Are Required to Carry Some Form of Legal

Malpractice Insurance — England, lreland, certain

provinces of Canada, Norway, and Australia all require
their attorneys to carry professional liability
Insurance, and proponents argue that theirr programs

operate efficiently and effectively.
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8. Physicians Are Required to Carry Medical

Malpractice Insurance — New Jersey requires physicians

to carry medical malpractice Insurance. Since
physicians and attorneys rely on the public trust, it
Is questionable why attorneys are exempt from a similar
mandate. As noted, the sense of the Ad Hoc Committee
members i1s that the public is not widely aware that all
attorneys do not have this obligation, and i1t would be
reasonable to assert that if this fact were more widely
known, public confidence in the legal profession would

decline.

9. Adequate Protection of the Public from Attorney

Misdeeds Requires That Malpractice Insurance Be Made

Compulsory — The New Jersey Lawyers” Fund for Client

Protection, while laudable, 1s iIntended to compensate
only a portion of the clients who suffer from the
misdeeds of New Jersey attorneys. Specifically, a
compensable claim by the Fund requires a showing that
the attorney accepted money or property in trust from

the client and then converted 1t. The Fund does not
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cover claims for attorney negligence or gross
negligence, which constitute a significant portion of
malpractice claims. Therefore, 1f true client
protection against attorney misdeeds i1s the public
policy objective, mandatory malpractice insurance also

should be iInstituted.

10. Malpractice Loss Prevention Programs Can Be

Instituted That Will Improve the Overall Quality of

Legal Services — The argument here i1s that the

administration of a mandatory legal malpractice
insurance program will provide information that will
aid 1n developing malpractice prevention programs.
Stated differently, information about the causes of

losses 1s essential to a plan of prevention.

11. Mandatory Insurance Will Aid in Eliminating the

“Bad Apples” i1In the Legal Professions - This argument

Is grounded In the claim that the underwriting
standards of professional liability insurers would
prevent attorneys with poor malpractice records from

continuing to obtain insurance, and thus weed these
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attorneys out of the active profession. While the
attorney disciplinary system 1n New Jersey is well-
regarded, it is not aimed at identifying or punishing
malpractice and, thus, may not be a sufficient program
to effectively move the “bad apples™” to the sidelines.
A market mechanism that screens all attorneys for

malpractice would be much more efficient.
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Arguments Opposing a Mandatory Professional
Liability Insurance Requirement

Opponents of mandatory professional liability
insurance general present the following arguments to

support their position:

1. There i1s No Proof that the Public is being Harmed

By the Absence of Mandatory Insurance — This argument

asserts that there are no statistics demonstrating that
the existence of uninsured attorneys results iIn
uncompensated claims. Given the lack of statistics, it
IS not possible to determine the extent of public harm
occurring, If any, due to the absence of mandatory
insurance, and no way to measure the benefit of

requiring insurance.

2. Insurance Coverage May Not Guarantee Client

Protection - This argument focuses on the fact that

Insurance companies are often able to deny liability
coverage by asserting policy exclusions, statutes of
limitations, or attorney misrepresentation when

applying for coverage. Thus, even where genuine
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liability may exist, the protection afforded to injured
clients may be denied. Opponents also argue that
minimum mandatory policy limits may not be adequate to

compensate clients in all cases.

3. A Mandatory Insurance Requirement is Coercive — The

argument here i1s that creation of a mandatory coverage

requirement usurps an attorney’s freedom of choice.

4. Mandatory Insurance Coverage Would Be Too Costly -

This argument contends that requiring attorneys to
carry malpractice insurance may be too expensive for
certain practitioners, thus pricing them out of the
practice of law. The Court has for some time
encouraged diversity within the legal community,
seeking to have a variety of practitioner types who can
more broadly serve the legal needs of all strata of the
state’s citizens. This includes part-time
practitioners, as well as attorneys who seek to keep
their fees commensurate with the financial resources of
those members of the public with limited means.

Mandatory insurance would force these practitioners to
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either absorb the cost of i1nsurance, harming their own
financial well-being, or iIncrease their rates, making
access to legal services more difficult for the

populations they seek to serve.

5. Mandatory Insurance Discriminates Against Certain

Attorneys — Here, the argument is that a compulsory

system incorporates discrimination against certain
specialties, as some are more vulnerable to malpractice
suits than others and thus face higher premiums.
Additionally, smaller firms and solo practitioners are
likely to find i1t harder to obtain insurance than large

firms.

6. Insurance Costs Will Be Passed On to the Client —

As mandatory malpractice insurance imposes both direct
and indirect costs, the argument is that these costs

will be passed on to the client, 1.e., attorneys’ fees

would iIncrease iIn order to cover iIncreases iIn iInsurance
expenses. This will tend to make legal services
overall more expensive and will disproportionately

affect those segments of the population that have
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limited means with which to retain an attorney. Thus,
mandatory insurance may have the unintended consequence
of shrinking the population that can afford an

attorney.

7. Insurance Companies Will Gain Too Much Control Over

the Attorney’s Ability to Practice Law — This argument

highlights the fact that, 1n a mandatory iInsurance
system, an insurance company finding an attorney
uninsurable, for any reason, essentially eliminates
that attorney’s ability to practice law. Stated
differently, iInsurance companies would be determining

who practices law.

The state system for attorney qualification and
admission would thus become subject to the commercial
decisions related to the underwriting risk of the small
number of companies that are willing to write
professional liability insurance in New Jersey.
Attorneys may find themselves disqualified from the
practice of law due to considerations that have little

to do with professional competence and character, and
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more to do with business judgments about revenue and
underwriting risk assessments being made by insurance

executives who are not answerable to the Court.

8. In a Mandatory-Coverage Model, Bad Attorneys Are

Subsidized by Good Attorneys. This argument contends

that 1n a system where all lawyers are required to be
insured, the underwriting of insurance premiums will be
equalized, meaning that the premiums charged to
malpractice-free lawyers will be designed to cover for

the mistakes of those lawyers who commit malpractice.

9. Knowledge of the Existence of Mandatory lnsurance

Will Increase the Number of Claims. In other words,

disgruntled clients who may not otherwise be inclined
to make a claim may do so 1t they know attorneys must
carry insurance, thereby increasing the number of
malpractice claims. 1t should be noted, however, that
the experiences of British Columbia and Oregon, with
their mandatory programs, actually resulted In fewer,

not more, claims.
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In analyzing the pros and cons of this argument,
one commentator rejected imposition of a mandatory

Insurance program, concluding, In pertinent part:

This debate has been framed as a zero sum
game: either adopt mandatory insurance
requirements or let the market determine who
will be i1nsured and the cost of that i1nsurance.
However, the overriding goal i1n adopting
mandatory malpractice appears to be the
protection of clients. . . . [M]andatory
malpractice insurance i1s only one of several,
but not necessarily the best, means to ensure
that clients are protected. Lawyers would do
well to look to the current debate concerning
medical malpractice to see the types of
problems and limited relief such a system might
provide in the legal arena.

Legal malpractice claims are an integral
part of the profession. As a matter of both
public policy and sound business judgment, It
IS Imperative that attorneys insure themselves.
By obtaining malpractice insurance, attorneys
would further the spirit and intent of the
Model Rules. Yet, there is no evidence that
adopting a per se requirement of malpractice
insurance i1s the answer to the malpractice
crisis. It seems more like a bandage than a
panacea.

While the subject of malpractice iInsurance
Is currently a priority for insurance companies
and state bar associations, the solution should
not be placing further regulations and
requirements on the lawyer. Malpractice
Insurance requirements infringe upon the
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attorney"s right to exercise i1ndependent
judgment and common sense. Rather, attorneys
should be relied upon to insure themselves
against risk. In this age of skyrocketing
malpractice awards, most attorneys are seeking
coverage rather than risking personal
bankruptcy and public humiliation. Large
premiums can be paid by steadily iIncreasing
attorney fees.

In balancing the costs against the
benefits, one gains insight as to whether or
not malpractice insurance should be compulsory.
Influencing the balance is the attorney”s
ethical obligation to the client. Ethical
considerations are often ignored In economic
equations because ethical considerations are
not regulatory. The Model Rules and the Model
Code do not require malpractice Insurance.

Just as the ethical considerations in the Model
Code are not mandatory, malpractice insurance
might well be considered an elective rather
than a condition for licensure within a state
or within the nation.

It 1s clear that further studies must be
conducted i1n order to collect data on the
number of uninsured versus iInsured attorneys.
This information could be obtained by adopting
mandatory reporting requirements such as those
considered 1In Arizona by interviews with
attorneys defending against malpractice claims,
by insurers who cover attorneys, and by
questionnaires distributed through state bar
associations. Until the data has been
collected, 1t 1s merely speculative to assert
that public harm is the impetus for adopting
mandatory malpractice.

Although 1t 1s frightening for injured
clients to be without recourse and disturbing
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to members of the legal profession who see
voluntary malpractice i1nsurance as a problem,
the decision whether or not to insure oneself
against malpractice should remain a lawyer®"s
decision. Prudent attorneys will obtain
Insurance to maintain their client base.
Additionally, the damage of malpractice can be
dealt with using preventive rather than
compensatory measures. Increased deterrence
against malpractice through legal education,
both before and after passing the bar, coupled
with business pressure will encourage attorneys
to insure themselves and eventually may
extirpate the problem of legal malpractice.

[Cunitz, supra, at 667-68; see Appendix 1.]

Another commentator, also weighing the pros and

cons, reached a contrary conclusion:

Legal malpractice and malpractice
Insurance are serious problem areas. The cost
of malpractice insurance continues to Increase
dramatically. As a result attorneys are going
without insurance and more are likely to "go
bare'"™ 1In the future. As more attorneys
practice without insurance coverage, the public
stands a greater chance of suffering an
unremediable injury at the hands of a negligent
attorney.

Practicing law is a privilege that carries
with 1t responsibilities. Mandating legal
malpractice insurance will help lawyers protect
themselves and the public. Making Insurance
mandatory may significantly reduce premiums.
More 1mportant, however, iIs the possibility
that loss control programs made possible by a
mandatory program will significantly reduce
legal malpractice. The more directly the bar
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and 1ts members are involved, the greater the
likelihood of reducing the incidence of legal
malpractice.

As each state bar association considers
plans for providing malpractice coverage for
1ts members, serious consideration should be
given to a mandatory program. The benefits of
such a program appear to greatly outweigh the
detriments.

[Kay, Thomas, “Should Legal Malpractice
Insurance Be Mandatory?”, 102 Brigham Young
University Law Review 131 (1978); see Appendix

H.]

It 1s interesting to note there i1s a paucity of

recent research and information on the issue of the
imposition of mandatory legal professional liability
coverage since, following promulgation of the ABA’s
Model Court Rule 1n 2004, the national debate and focus
shifted from one of “compulsory coverage” to one of

“compulsory disclosure.”

10. The Existence In New Jersey of Mandatory Insurance

Coverage for Professional Corporations, Limited

Liability Companies and Limited Liability Partnerships

IS Not a Precedent For Extending a Mandatory Coverage

Requirement for All Attorneys. The mandatory

professional liability insurance requirement In our
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Court Rulles 1s a recognition of the economic and
practical advantages of attorneys acting together 1in
limited liability associations or partnerships
obtaining entity-specific tax advantages, while at the
same time preventing such attorneys from depriving
clients of viable malpractice claims against an empty
“corporate shell.” Moreover, the Rules do not mandate
Insurance coverage as a condition on the right to
practice law, but solely on the right to practice as a
certain specific entity. Thus, the Court has not
spoken to the issue of mandatory professional liability

insurance as a condition of practicing law.
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Arguments Supporting and Opposing a Mandatory
Disclosure Requirement Concerning a Professional
Liability Insurance Policy

An alternative to imposition of a program of
mandatory legal malpractice iInsurance i1s the adoption
of a requirement that information regarding whether an
attorney maintains a policy of malpractice iInsurance be

made available to potential clients.

One form of such a requirement is contained In the
referenced ABA Model Court Rule on Insurance
Disclosure. In brief, that Rule requires each attorney
to certify to the highest court of the jurisdiction, on
an annual basis, whether the attorney is engaged in the
private practice of law and, 1f so, whether the
attorney is covered by a policy of professional
liability insurance and intends to maintain that
Insurance during the period the attorney engages in the
private practice of law. Government attorneys and
inside counsel are exempt as long as they have no other
clients. The Model Rule also states that the highest

court will make this information “available to the
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public” i1n such manner as i1t may choose. Eighteen
states have adopted rules that require attorneys to

report periodically to a court-related entity.

Alternatively, a disclosure requirement could
mandate that an attorney, before any attorney-client
relationship arises, inform the client directly that
the attorney is not covered by professional liability
Insurance. Seven states have adopted rules requiring
this type of disclosure. This requirement could be
coupled with a mandate to disclose, or report, to the
Court, or it could be adopted in lieu of such mandate.
One state — South Dakota — requir